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Abstract

Market dominance is the ability of business operators to price their
products or services higher or less than the price level of commercial competition.
Over the course of a period of time, being a market dominant under the
competition law is not guilty. Usually, all business operators require a high
level of profit or market share of business operations. However, this Market
authority is guilty only if they commit unlawful acts of competition as required
by law. Market dominated business operators are a very important character of
competitive competition law enforcement because the law considers business
operators with market dominance can make or break down significant competition.
As a result, the competition law system in different countries is a priority and
imposes strict regulatory criteria on the commercial behavior of such dominant
market position. Since some dominant market positions often behave as anti-
competitive to maintain their interests in pursuit of profit it is impossible to
compete because small business operators are not competent enough to compete
with market authority. Therefore, it is important to consider the criteria for
determining the business operator, with market dominance. This is to guide the
consideration of the unconstitutional actions of the business operators who
dominate the market and are regulated by more rigorous business habits than
ordinary business operators. Due to the same actions of both types of business
operators, different market impacts may occur. Moreover, the unlawful use of
market dominance will be difficult to control the unlawful behavior of market
authority. Studies have shown that the criteria for determining business as a
business operator who dominate the market under Thailand’s current competition
law are lacking in clarity, flawed, and limited. This article focuses on the problem
conditions that affect the determination of business operators who dominates
the market in accordance with Thailand’s competition law as well as comparing

the approach to determining business operators who dominate the market of
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international rules and foreign laws such as the European Union, Republic of
Germany, Japan and South Korea. It was found that different criteria are defined
according to the context of each country. This could help provide guidelines
for the development of Thailand’s legal guidelines to propose a revision of the
law, as well as relevant criteria and guidelines for effective enforcement of

competition laws.

Keywords: Dominant Market Position, Competitive Conditions Factors
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* gllums TL0A, IASYFAMEATANEMANTIN, (NFUVNLTUAT: dnuiamvTIne dusssuAans,

2554), i 21.
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nsRsTeuUUEenUfR (price discrimination) n1sdaiadnBn1331MY (exclusive
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UsgnARRIENTIINIMIUTsTuvmsin [Fes ndninasinnstuiiuszneugsiadeilnna
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¢ Gunnar Niels, Helen Jenkins and James Kavanagh, Economics for Competition
Lawyers, (Oxford: Oxford University Press, 2011), p. 177.
® UsEn1AnMENITUNITNITUYITUNNNITAT 1504 Ll JuRlunisiansandivun

YDULIANANNLATEIULUIRANG W.A. 2561
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GLuﬁ/glJWEJﬁQIﬂ The Monopoly Regulation and Fair Trade Act of 1980 (MRFTA)" 110151 2
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Monopoly Regulation and Fair Trade Act ﬁma‘uwwmmsuaauuwgméuaamﬂﬂu
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fuszneunsdsdisrnamienainelilneduteduivgiuiifionsanisdiuuiman
Tnguns1 4 Mavdnly fedl
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N3N 1 drunvwmanvesussneunmsmeviaviniusesagindursonnnnituy

® Article 2 The term “market-dominating enterpriser” means any enterpriser who
can determine, maintain, or change the prices, quantity or quality of commmodities or services
or other terms and conditions of business as a supplier or customer in a particular business
area individually or jointly with other enterprisers. In deciding whether an enterpriser is a
market-dominating enterpriser, his market share, whether and to what extent any barriers
to enter into the market exist, and the relative size of competitive enterprisers shall be
comprehensively taken into account;

? Article 4 “An enterpriser (excluding the enterpriser whose annual amount of sales
or purchase in a particular business area is less than 4 billion won) whose market share in
a particular business area falls under any of the following subparagraphs shall be presumed
a market-dominating enterpriser referred to in subparagraph 7 of Article 2:

1. Market share of one enterpriser is 50/100 or more;

2. The total market share of not more than three enterpriser is 75/100 or more:

Provided, that those whose market share is less than 10/100 shall be excluded herefrom.”
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NYVEENITLUITUNINITAYBSEITUSANT TS TLeasul!® nsdlfusenaunis
Teieadelerunamionain Gesetz gegen Wettbewerbsbeschrankungen (GWB)

Iemvualienudussneumsnedesdedismnamionantiluing 18 13 3 nsdl

1% Korea Fair Trade Commission, Guidelines for the Abuse of Market Dominant
Position, Section Il [Online], 18 April 2020. Source: http://www.ftc.go.kr/eng/contents.do?key=
501

" bid.

'? Joseph Seon, Hur, The evolution of competition policy and its impact on
economic development in Korea, United Nations Conference on Trade and Development:
Competition, Competitiveness and Development: Lessons From Developing Countries, p. 235.

P anuduiusseninngranemswteluniensivesaniusasnsasgeesulivanamn
glsuifu mnnisranmsudsiufiinuatuluamiuassusgwesuiifingn Slddauedenssmy
AaN1sANsENinesTaudnanamelsy nsdldendnazegnielaveulunnisvedulydves Gesetz
gegen Wettbewerbsbeschrankungen (GWB) ity Tumrandufuninidunsdifinissifanis

wisduiuuenInIzianaluaniusas sassieosuiluadidinsenudon1sA1sendnesgaundn
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Tunsdlfanannly suldun druutsmainvesduszneugifaifesasdeinfisiuamie
AN AULIHNTINNNITEY N1SfaunasingRuviseurasiedud Ujduiusiv
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nsnszaile q Mdgredunisldenamionatnlnefiveunuuns 102 TFEU Hu
11151 22 (3) GWB Uayaidn Tunsaienaglinguaneenaldundeyefdsing 4 lu GWB fun1snssyin
Aananalenag iuﬂszﬁtﬂiudwﬁwﬁ%ﬂgwmmsﬁaﬂ%wﬁ’zyzﬁﬁﬁu 1 AruAluiunslduinsi 102
TFEU pehalsha fdefedanausenisdidey Aeu1nsi 3 (2) Council Regulation (EC) No 1/2003 et
Walemalisgasndnanunsonsuarliundygfvesigaundnifeatunsmununginssudhoifen
Afanudunanimdefian mdedugunsenimnns 102 TFEU 1¢ FeifuwgAnssudieiieauns
woAnssuwiinaslinnegnegldunnsy 102 TFEU wionazdunginssuihediend GWB SwygfAvhu
nsgyhiidule

HaymitfaRansandsemsisenn Ae Wenssinnisutsduiidamansenudenisénssning
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ﬂgwmwm%’gam%ﬂwmé’ﬂmﬁwf%ﬁuﬂﬁﬁu 7 vuiilennnssundmsglsiFudiduniifingt

" Gesetz gegen Wettbewerbsbeschrankungen (GWB)

5 Foaudnd tmesiuny, undiesssinsesnedygRnisudedunisnisdn wa. 2560 :
vauan1stsRulduazn1sarununnAnssuvesdusznaugsiadeisrunamilenain, 13ans

URANENS UNINYFYFITUAENS, TN 47 aUUN 3 (Mueeu 2561), w1 630.
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United Brands uag Hoffmann-La Roche torl3isialuil
“shunistednnuudunsduniaasugiavesfuszneunis Fevinla

AUsEnaunNIsAenanansailinsudsduegreiiuszdnsnmlunainiineiteatiy

16 Soafeaiiu
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MFUL) L 31



Nsasimand aminendousifimans 39 5 atuil 2 (nsngaau - Funeau 2565)
TulfnunTuiuievazileduiuasiivenuuelud N unnusndsivdauumuly
Tunsdifusgnaunsanusewsniiu iWunisimuediisunamilenainuuusiudu

Usziiudnyiiazdiosfiansan fie Avi1 “guszneugsivanusiousn” ells mn
finnsanasdnludsuiidnvesuunanguszneugsiananeserduduszneugsiadaed
srunanilenandalsngeglungmneindonisutsiumanisianninglsy agnuin
Tunsdlfananngruneannmglsazvunefannsiiguszneugsianateseiionmna
wilonandauiu viedl Feulvirdyflaedaduldi fusznougsiavaissedsiuia
wilenaasufutuife fusznovssiamaiiafosdanuniutumaasvsiivegs
wtuuituawrilfvmanduanusasudunisans q lupanaluddnasessuld wed
mm;dﬂﬁuﬁqdwmaLﬁm%ulﬁﬁluaaqmaj na1IMe ﬂ'ﬁajt,l,iﬂrﬁﬂizﬂauqsﬁammfuﬁwms
pnasfuinaziingfnssuduls uaznsdifiaes fusznougshumartueglunaiagusedy
Houmeddlasammneamasanarivilmanaduiinginssylulumaderiuausniui
\umhesuAeaiutiues
dlefinnsannguinesiosumsiiinnsutsturesaniusansnsnigoosuiiu

Ya o

Tugmsn 18 (5) GWB ladeyelaliin gusznaunisasusaessieduluenadugiisus

Y

witlonanala insyrinaenrariuldlainisuasiuiuegnslited ity wazilafansun

vYa o A

wdiulug s duessdnundinngiasuesdtsznevvesmadugiiuamd
AAIAALNIATY 18 (1) GWB oils auuns1 18 (6) GWB la¥radeduiugiuliin
o TaBsszneufimnsiuargniinsanidswamienandeddensdlansdni
Fosteluil

nadlusn esdTmdinaUsEneudeussneunsaumeviedesniiiy dd
dunUwaInsIniuieasay 50 w3

nsdifiaes asdsmdinausznaudesznoumsisenietiosnittu du
dnuuwainsiniu 2 lu 3

ol doduiiugrudinanfigniindsldmuanmsn 18 (7) GWB Tnefusznaunis
fifsasdomantuazdosfiguilildaud dedoulalunisusstuing q n1susedu
Sufitfoddszniarunaiueraintuld vieesmvesematullldisiune

AaREl B UAUALYITIEAYN NUTTLWINUNITHAN TN aRAAR BN UAULUEIN

MFULJ L& 32



NIestifenans uningrdewdivais U 5 adui 2 (nsngrax - Suaeu 2565)

YoInUINE e T TuNInsiannmylsy na1ade wenatnudninasiialy
fldfinsangusznovgsindalsnnamienainuds axfioindusznougsiamanesy
ferunamienaraldfsedeinninddulifinisudedusendniude fmisdides
pszvtinidusgredsdumsiansaninfusznevssavareedisnnamionaamiol
AfD WBNIINNITNITUNATIVDIIUMUINAIARAZE AV IBVINUSTNOUTSAINA18TE
Tumanntu 1 wé Gldngranedsfesfiansusolusnii fUsznougsiamaniudinns
fudiuntsens 1 Tlumaiedieniafenfuauguieulifinisutstutunioll fainns
liudedurufananoiaasiiiunainmsnnasiu viedfutainanmaaiauuugidedy
wessanduls?

wdninasilun1siiansanguszneugsianatesefiiomnamienainves
Uszmrlngazlanvauzadieiunaninaeivesasisasginvg (nmals) Wuegien
nafe danuurven sinsanisisuawmilenainvesrusenaunisvateselagly
druutmannsmiuvestUszneunsaueusniifduutmannniigalunaindudnle
dudnis weusnislauinisuis Wundninasiddalunisfiansannisisnamie
paauas fuuasasdmLUsmandiayi iU s nevgsRasedugnduiuguing
anuziduduszneugsiededisnnamieonaaliemnannsdliuszneumsseiien
szirulaimdninaeininanaziinnuwandaanananglsuuasaniusansnsusy
wosuil ilesandnunrveansinsiasanmsisunanilenaindmiuvesanaim
glsvnazaniusansnsnspoosuiidusniufesfinnsunivaniusvesnstmsuiy
Suduusn FeazfinrsandeluinisnssviitiutuvesfusenaunsturinliAnnis
fsnamionaatuuvdolilneflfuenvdninusinisfinnsannisidwianienans
YoUsENaUNIUaNeTIes iUl Iiamnndsnseunauluiansdiguseneunsvaiesie
finslddunamilonainsiuiueig

uanani Usunalneiudldfnsmuedadefiiunfatsumaniugnss
srunamilenanavesiusznougsiananeselunainudedisln vienandnienilsie

UszmelnediliiRoulvwagseasiBunndniaudl egnslssfionluduseneugsia

2 Spadeanu

MFULS L& 33



NIestifenans uningrdewdivais U 5 adui 2 (nsngrax - Suaeu 2565)

ausrewsnlunaindudiwazuinis lnswwirvjuanunmualiiduniinves

AENITUNITNITUVITUNIINITAN RazRasaunTusiensailunlunainiieitestiu

'
a =

JHUs2NoUsINATI oW LeRaInNT18 T98991nAnutaulus18asLBenUeIng

N198047 1uﬁﬁaﬁ7iﬂa'nmﬁfﬂgwmsJmit,l,ﬁziqsﬁ’umqmaﬁwaqﬂazm;&ﬂwsmasazﬁmaﬁ%y@&
wilTlnedaaulagliinisiiansainisnssvisiuduvesiusznaugsnaauglume
Wiedunmsnsinnsanmsiisnnamilenainveuszneugsfavanese

3.2 anuzuarifoulylunmsdeduld “Jadeuazanmnisudstulunann”

U998a0IMNITWTITUY MINNINTT 5 WAINTZI 0 ANITHIITUNIINITAN
WA, 2560 MueANd1 PuaugUsznaugsnalunan Iuiukuaamu nsdntedade
Msudnfidndn Yomanisdadming wnfetneglunisusznaugsie lassadisiugiu
fdndulumsusznougsna ngseidouvesniady waztadedunmianznssunis
Usenanue

v

3.2.1 AnudaudasEnitenguaneuazngseideunineatas

o a

NsrUUY Y ANTUIITUNI9ASAT WA, 2560 T Uy fdenuvesnisidu

o

(Y [y 6

fUszneugsiataisrunamienaiaonld Inelalimnuddyduinusivesnsidy
fiigunamionatnogiaun 3 inasidetu I inasiduutinan inusisoniiu
Pgluliiua wazinasidadsannnisudedulunaiaifeates udlusznie
AIENTTUNINSUTITUN19N13A Besvdninasinsduiusznougsiadeiisiunamie
nam .. 2561 fldimuandninasilunsiiansanluiesdadsanimnisudeduent
ety UsemAnauznIsumIn L stumensen %aﬂuﬂgﬁmaﬁaaﬂmuwsmwﬁmﬁj@

va o 1

AMTUAITUNINITAT W.A. 2560 JsTAMUTARTIAUAUNTE STl RFINAT7
wunisandadsaninnsusdulusainaziiamulndlAssiunisiansan
yeamaanamglsy aniusaisisasgioesnd wazaissasginng (nmald) g
finrsanaudusznougsiadedisrunamilenatnantadovarnvaneliiianizus
LENEIULUINITAAA
Nz TUYYANITUTITUNNNITAT WA, 2560 119131 5 Tedesa1in “laglinn

JAFYANINNITHYITUVDINAIN D19 ADE NN LINITONA18DE19 LAILANTA U

Usgnoun1sfiansan” widlsasafiansanguaninaeinisiduguszneugsnafiienna

MFUL) L 34



NIestifenans uningrdewdivais U 5 adui 2 (nsngrax - Suaeu 2565)

wilonannnaUsENARLENITININTWITUNINISA Bos inasinndudusznou
g3fadaigrunamienatn wa. 2561 azifiuladninisszyliodiadaviain win
Jusznovgshalafidiunvinisnainuazsenvieiiunitinmuniaziigiusidy
Jusznougsiadsiiomnawmienann Taedlddavedvidlingvunsluudaznsals
farsandedadoanimnisudaduduldnae nefiauuing 5 wimszsedydd
Msutedumansin na. 2560 tedldszylufionudusznougsiadsdiennamienannly
sstnauilifansandaduanmnsusiuremaindae enaintynfidesiemudi
ngranglvgnaglalunshdadeanmnisudsduveinainuiiansan wiusenaugsna
wilduntsmainuazsentumedulumuinusinauenssunsusznafvun i
LLsiLﬁaLﬁﬁwgimsﬁmsmwaaﬂmzﬂismmsmamia%’wwm:?ﬁw wigT U ANITHUITUY
n1911380 wel. 2560 alsigunadldnguungluaity q annsidadeanimnis
wletusng 9 817 IUINEUsENOUTINAlUAAA TWIURUAmY NMsintadadenisnEe
fidndy Teamnisdnsimine wdedislunisuseneugsia Tassadeiuguiisndu

Tunsuszneugsia uazngszidevveiniasy Wudu ufiansananudugussneu

'
=

g3fagaigmnamilenaatuaiuu 4 10 ety nawidinauenatnazfednisimun

druulsmannnazeenliunendl fazaesinisUydfdadeddvgldngvuieiinum

<

lunsifiadelagerdonisiiarsanaintadoaninnisudadusng o LaenuiuImnig

ASAANUIUT LNETIEIULUIPANALAS 8RB IAMENTSUNTA Aol TN N

'
a =

fidnwazifnin wivslidnwuzduiiswatedullvgiuionagnindielilaenis

<9

fa1saunveslingrngluwiazai uarlulsznimnumidiuwinainuazgoniuuety

Lio1aagldtosaluvinuesiin “Mgusenavgsianidiuuuinainuazeondueiy
aenelull 1ufUsznevugsnadadidnunamilenann” 19 iesandesddenanlila
agvioudnuaznisludeduiivgiuusedidle

3.2.2 anulddaaulunisirdadeaninnisudstiulunainludsauldnu
v < a
VGIVEDER

nsuntdadvaninnisutstulunatauidsrulgludszinalnetu udiini
WIzI19UY QRN TUUITUNIINITAT WA, 2560 azlaninuaaleiuvestaduanin

mawdstuebiluanes 5 uslunsfiRdadeanmnsudstuiulidnuaziiuumsssy

MFULS L 35



NIestifenans uningrdewdivais U 5 adui 2 (nsngrax - Suaeu 2565)

Afavrnanudataulunisiluldaunazdviawumislunisdeduldinazindady
annniswstulultdesulasgnsls unntdseiedla

NOVUIENITWIITUNIINTANDIaNRUSAS TS asu HEUTEnaUN1 TN

o | o

gwawmllenainguiieisuiuguiatiuing 18 (3) GWB lafmuatadesing 9 dmsu

a = a

fsanAnuiisnantenainlunsainang1all Suldun drunuwainvesUsenaugina
ffsasdoindeunamienan amudaunsmunisiu naddaundsingiunie
uwndsmedud Ujduiusiuiiuszneugsiadu guassalumaidwaiavesiuszneunis
swduimangrneuassdaiiaais maudstulneduszneumsduimufidusgass
uagfionfntuld aAnuannsnvesusznevsshadidesasdeiiidiuamienain

TunsuSuasunisuevesnulddidumaunseusuasunisdovesnuludsdumau

Ya o

wagleniavedsaunainiiegluilnssiuduiuiuseneunisiisesasdedndugisnns

Y

wilenainfiasiUdeulufndevinisfiuiuseneaunssedu

'
= ) o

ails dmsunanlutagiuuimainsziidnvasidunaiavaiediu naiife

i 1 ¥ |

dunatandnisviedusmseliuinisungndtedsosasnguiulu? wwu naie

Y

E24 Y a

seuuUfuiniseeuiamesaziignAnguusn fe flussuuuiuanis uavignadnngy
fio fifmuilusunsuneufimesildldfussuuufoanmsdnan? udu sanfinan
fdnwurddyine anudosnslinuresgnéngunisastuegfusuauvosgndn
Snnqunils vieMiFentud naiBunTetensdon 2 wu lundyavesfldszuu foans
szuvUfoAntsaonfiuneslafdmuiddnulusunsusesiuduumn syuuUjiang
fandnvzdanaulafiaziunldauy lumenduiuluyuuesvesimuilusunsy
peufinned mnszuulfianiseesfinneslafidiuiuglfives azdsiagalaliian

WU LUTWNSUABNAIMBSNALNTO AU EUUAINA IS

2 Bundesministerium fur Wirtschaft und Energie, Entwurf eines Neunten Gesetzes
zur Anderung des Gesetzes gegen Wettbewerbsbeschrankungen, (9 GWB-AndG), p. 47.
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“Ibid., p. 47.

* Ibid.
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Abstract

The objective of this research is to study and analyze the problems in
investigating and prosecuting foreign hackers under Thai laws. Qualitative research
has been used as a methodological approach in this research. It has relied on
relevant regulations, books, research articles, academic articles, reports, and
news from around the world. Knowledge or information based on those documents
has been used to analyze the problems and establish conceptions.

This research found that the problems do not result from the Computer-
related Crime Act B.E. 2550 (2007). In fact, this Act is the effective regulation.
However, the problems result from Thai officers themselves. They do not have
sufficient knowledge and capabilities to investigate and prosecute hackers from
abroad. In addition, the problems involve the investigation and collection of

digital evidence located in other countries. This process has to rely on the Act
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on Mutual Assistance in Criminal Matters B.E. 2535 (1992). The problems also
include the extradition of foreign hackers under the Extradition Act, B.E. 2551
(2008).

This research offers the resolutions of the problems. Those may include
the development of officers’ capabilities, participation in international cooperation,

and a decrease in legal processes.

Keywords: Hacking, Cybercrime, Hacker
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! Larry Mays, Jeremy Ball, and Laura Fidelie, Criminal Law: Core Concepts, First
Edition (New York: Wolters Kluwer Law & Business, 2015), p. 235.

? Joseph Migga Kizza, Computer Network Security and Cyber Ethics, Fourth Edition
(North Carolina: McFarland & Company, 2014), p. 114.

® Richard Lovely, Cybercrime in International Crime and Justice, Edited by Mangai
Natarajan, First Edition (New York: Cambridge University Press, 2011), p. 160.

¢ Larry Mays, Jeremy Ball, and Laura Fidelie, Criminal Law: Core Concepts, p. 235.

> Catherine D. Marcum, Cyber Crime, Second Edition (New York: Wolters Kluwer,
2019), p. 119.

¢ Ibid.
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2 Samuel C. McQuade, Encyclopedia of Cybercrime, First Edition (London: Greenwood
Press, 2008), p. 43.

% Mikaila Mariel Lemonik, Law and Justice Around the World: A Comparative
Approach, First Edition (Oakland: University of California Press, 2020), p. 87.
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?% Kevin Hile, Cybercrime, First Edition (Massachusetts: Cengage Learning, 2010), p. 33.
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%% John E. Hess, Interrogation for Law Enforcement, Second Edition (New Jersey:

Matthew Bender & Company, Inc., 2010), p. 82.
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%% Christina Voigt, Up in the Air: Aviation, the EU Missions Trading Scheme and
the Question of Jurisdiction in Cambridge Yearbook of European Legal Studies, Edited
by Catherine Barnard, Markus Gehring, and lyiola Solanke, First Edition (Oregon: Hart Publishing,
2012), p. 496. (Extraterritorial jurisdiction is the legal ability of a state to exercise authority
over actors and activities beyond its boundaries.)

0 Hiromi Sato, Multilayered Structures of International Criminal Law, First Edition
(Cham: Springer, 2021), p. 141.

4 Danielle Ireland-Piper, Extraterritoriality in East Asia: Extraterritorial Criminal
Jurisdiction in China, Japan, and South Korea, First Edition (Massachusetts: Edward Elgar

Publishing, 2021), p. 106.
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“ Iavun Bunun uardes LAaAS, NMIANYILLININITATIINGIUNANFIUNI9AIVA
Tuswudfingrdmans, 1nsarsivn1soryiveazdaineimans 1583ouueiosrs, 7
atufl 1 (lquieu 2564), wi 134-150.

> United Nations Office on Drugs and Crime (UNODC), Obstacles to Cybercrime
Investigations [Online], 15 December 2021. Source: https.//www.unodc.org/edj/en/cybercrime/
module-5/key-issues/obstacles-to-cybercrime-investigations.html

“ Ibid.

* Ibid.
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% Kamlesh K. Bajaj and Debjani Nag, E-=Commerce: The Cutting Edge of Business,

Second Edition (New Delhi: Tata McGraw-Hill Publishing Company Limited, 2005), p. 291.
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#" Ziska Fields, Handbook of Research on Information and Cyber Security in the
Fourth Industrial Revolution, First Edition (Hershey: IGI Global, 2018), p. 369.

* Ibid.

% Alison Bisset, Truth Commissions and Criminal Courts, First Edition (New York:

Cambridge University Press, 2012), p. 161.
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*0 wadnass 1sndiswt Isma nauns uazyddad \wun1s, Juvuasguassalunisandiy
ausuiieszninszmaluiFamsegrlunguuszimaasndey, 15asnszUIUSYRsIIY,
Ui 11 adudl 3 (Fueneu 2561), wih 113-132.

5 Soufeaiu

>2 Tine Munk, Policing Virtual Spaces: Public and Private Online Challenges in
A Legal Perspective in Comparative Policing Form a Legal Perspective, Edited by Monica

den Boer, First Edition (Cheltenham: Edward Elgar Publishing, 2018), p. 240.
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>® Klaus von Lampe, Transnational Crime in International and Transnational Crime
and Justice, Edited by Mangai Natarajan, Second Edition (New York: Cambridge University
Press, 2019), p. 172.

> Ibid.
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5 James E. Girard, Criminalistics, Fifth Edition (Burlington: World Headquarters, 2021),
p. 380.

* Ibid.

> Steve Bunting and Steve Anson, Mastering Windows Network Forensics and
Investigation, First Edition (Indiana: Wiley Publishing Inc., 2007), p. 13.

*® Balsing Rajput, Cyber Economic Crime in India: An Integrated Model for

Prevention and Investigation, First Edition (Cham: Springer, 2021), p. 219.
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> Jason Sachowski, Implementing Digital Forensic Readiness: From Reactive to
Proactive Process, Second Edition (New York: CRC Press, 2019), p. 63.

% Christopher Wray, The FBI and the Private Sector: Battling the Cyber Threat
Together [Online], 15 December 2021. Source: https://www.fbi.gov/news/speeches/the-fbi-
and-the-private-sector-battling-the-cyber-threat-together-012821

¢! Raja Jabir and Omar Alfandi, Cloud Digital Forensics Evaluation and Crimes
Detection in Emerging Technologies for Developing Countries: First International EAI
Conference, AFRICATEK 2017 Marrakech, Morocco, March 27-28, 2017 Proceedings,
Edited by Fatna Belgasmi and Others, First Edition (Cham: Springer, 2017), p. 179.

62 | egal Information Institute (LII), Extradition [Online], 15 December 2021. Source:
https://www.law.cornell.edu/wex/extradition#:~:text=Extradition%20is%20the%20removal %2
0of,from%200ne%20jurisdiction%20to%20another
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Abstract

The objectives of this research were 1) study concepts and theories in
terms of monitoring and supporting. 2) identify the international guidelines from
the United Nations, Educational, Scientific and Cultural Organization (UNESCO)
for promoting lifelong learning. 3) study legal measures which were supporting
and regulatory law from Finland, Korea and Japan. 4) study the limitations of
the drafting of the lifelong learning act in Thailand. 5) analyze and suggest the
appropriate legal measures to support and regulatory Law in Thailand. This research
was qualitative research which collected the data from documents search from
Finland, Republic of Korea and Japan in order to compare with a limitation of a
drafting of lifelong learning act in Thailand. Moreover, 10 key informants were
divided into 3 groups, were conducted by in depth interview, namely the academic
experts from both educational and law, a group of representatives from relevant
government agencies and a group of public people.

The results showed that 1) Lifelong learning is essential for individuals,
societies, and states. Lifelong learning is a type of human right; therefore, it is
the duty of a state to appropriately certify and enact laws to create systems
and structures of lifelong learning within the mission of participation. Moreover,
there should be decentralized local governance in order to respond to basic

human needs and increase a type of public participation. 2) UNESCO is playing
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an important role in lifelong learning. Apparently, the guidelines are designed
to be used in order to ensure equitable quality education and promote lifelong
learning opportunities for all. 3) The Japanese approach to lifelong learning
emphasizes decentralization to local governments. The meantime, the participation
of private sectors drives career-based education to set the direction of lifelong
learning. The Republic of Korea has direct authority through a state agency to
set lifelong learning management under public participation. Furthermore, a
Korean state agency also provides the qualification system, which provides
practical opportunities to be included in the qualification system. In Finland,
the state is the main operator by means of budgeting and engaging with sub-
level entities such as schools. Additionally, Finland disseminates information
on educational services to the public regularly. 4) The Draft of the Learning
Promotion Act B.E. .... lacks the necessary measures to promote and supervise
people’s lifelong learning. 5) The researcher suggested that the Draft of the
Learning Promotion Act B.E. .... should be revised in terms of learning patterns,
the use of the public domain to promote lifelong learning, the establishment
of lifelong learning counselors in the sub-district, the criteria for participation of
proactive network partners, and other policy measures. These will lead to

appropriate and concrete measures to promote and supervise lifelong learning.

Keywords: Draft of the Learning Promotion Act B.E. ..., Lifelong Learning, Promotion

and Supervise, United Nations Educational, Scientific and Cultural Organization
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* Japanese Civil Society Organizations (CSOs), Social Education/Adult Education
in Japan: Policies, Practices and Movements During the Last 12 Years, May 2009
[Online], 12 December 2021. Source: http://prof.mt.tama.hosei.ac.jp/~yarai/JDGMCON6/CSOs
REPfinalen.pdf

> Yutaka Shiraishi, Alternative Approaches to Financing Lifelong Learning, (Country

Report Japan Department of Education Kyoto University, n.d.), p. 2.
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¢ Center for Public Impact a BCG Foundation, Japan’s Lifelong Learning Promotion
Law [Online], 12 December 2021. Source: https://www.centreforpublicimpact.org/case-study/

lifelong-learning-japan/
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" In Tak Kwon, Junghwan Kim and Doo Hun Lim, Becoming a Lifelong Learning
City: Lessons from a Provincial City in South Korea [Online], 12 December 2021. Source:

https://files.eric.ed.gov/fulltext/ED570514.pdf
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® OECD iLibrary, Strengthening the Governance of Skills Systems: Lessons from
Six OEDC Countries [Online], 12 December 2021. Source: https://www.oecd-ilibrary.org/
docserver/cd2bd86a-en.pdf?expires=1612884274&id=id&accname=guest&checksum=59A67
E77TETA114FABFE1IC3ECBABES629

? Ibid,, p. 85.
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% Jeong Mee-Ryang and Lee Woojin, Korean Education: Educational Thought,
System and Content [Online], 12 December 2021. Source: https://www.aks.ac.kr/ikorea/
upload/intl/otmai/UserFiles/UKS9 Korean%20Education_eng.pdf

' Jung Eun Lee, Implementation of Lifelong Learning Policies in South Korea:
A World Society Perspective 4 [Online], 12 December 2021. Source: https://newprairie
press.org/cgi/viewcontent.cgi?article= 3706&context=aerc

"2 Matti Kyro, Vocational Education and Training in Finland: Short Description
[Online], 12 December 2021. Source: https://www.cedefop.otmai.eu/files/5171 en.pdf; Act
630/1998 and Decree 811/1998 on Vocational Education
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3 OECD iLibrary, Strengthening the Governance of Skills Systems: Lessons from

Six OEDC Countries, p. 85.
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" Hannele Niemi and Ulpukka Isopahkala-Bouret, Lifelong Learning in Finish
Society - An Analysis of National Policy Documents, November 2012 [Online], 12 December
2021. Source: https://www.researchgate.net/publication/277017765_Lifelong learning in
Finnish_society - An_analysis of national policy documents

15 European Commission, Finland: Adult Education and Training [Online], 12
December 2021. Source: https://eacea.ec.europa.eu/national-policies/eurydice/content/adult-
education-and-training-25_en

18 |bid.
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" Hannele Niemi and Ulpukka Isopahkala-Bouret, Lifelong Learning in Finish Society -

An Analysis of National Policy Documents, pp. 50-51.
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Abstract

The dispute over administrative contracts is the second most prosecuted
case against the Thai Administrative Court after the administrative case related
to personnel management. The Supreme People’s Court of the People’s Republic
of China recently issued the Provisions of the Supreme People’s Court on the
Trial of Certain Issues in Cases of Administrative Agreements (2019) to be used
primarily for judicial interpretation on Chinese administrative contracts, effective
on January 1, 2020 onwards. Therefore, the article’s objective is to compare
legal studies on trials of administrative contract under Chinese and Thai law
and regulations, and relevant adjudications.

The study concluded that the disputed ruling on the administrative
contracts of both countries would be comparatively noted on six observations:
(1) the disputed parties to the administrative contracts. Both countries have the
same commandment that one party must be an administrative entity. But
Chinese plaintiff must be private and the defendant must be administrative
organ, while Thailand requires only one of its parties to be administrative entity;
(2) the nature of administrative contracts. both countries have established
administrative contracts that are clearly characterized by law such as concession
contracts, contracts regarding the entitlement or exploitation of natural resources,
and are open to determining other administrative contracts by condition or by
the interpretation of the court; (3) arguments of jurisdiction in judicial and court-

level rulings. On the issue of jurisdiction, there are differences since China is a
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single court system by people’s courts. While Thailand is a dual court system
where administrative contracts are within the jurisdiction of the administrative
court. The two countries use the same two-court judicial system, with China
starting cases at the people’s court of first instance level and reaching to the
last at the intermediate people’s court or equivalent to the court of appeal,
while Thailand’s starts at the Administrative Court of First Instance with the
appeal to the Supreme Administrative Court for the final judgement; (4) cause
of action. China’s case only identifies the 3 causes of action for administrative
contracts as defined by the law, while Thailand identifies the cause of action in
the event of arguments regarding administrative contracts; (5) prosecution period.
The prosecution period is defined differently, with China using the same
prosecution period as the administrative cases in general. While Thailand has
specifically defined the prosecution period for the administrative contract; and
(6) the administrative contract’s court proceedings. People’s Court of the People’s
Republic of China uses the accusatorial system like a regular case while the
Thai Administrative Court is the inquisitorial system. However, both courts use a
quorum for trial and adjudication. Chinese court has given the opportunity for
People’s Assessors to join a quorum, while the Thai Administrative Court has
judge-Commissioner of Justice who makes a statement to balance a quorum’s

use of power.

Keywords: Administrative Contracts, Administrative Trials, People’s Court of the

People’s Republic of China, Thai Administrative Court
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Abstract

According to the Double Taxation Agreement, if a permanent establishment
is located in a source state, the source state reserves the right to tax profits
earned through that permanent establishment. The following issue is how the
Business Profits should be treated under Article 7 of the Double Taxation
Agreement. A history of the Business Profit can be traced back as same as the
permanent establishment definition, in addition, taxpayers and tax authorities
argue frequently over business profits issue. This article refers to a dispute over

an interest paid between branch and intra-corporate on whether it should be
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treated, according to Business Profits under the Double Taxation Agreement, as
a separate entity or not. A critical argument is related to a principle found in
Article 7 paragraph 2 which states that “...there shall in each Contracting State
be attributed to that permanent establishment the profits which it might be
expected to make if it were a distinct and independent enterprise...” The US
Court explains the issue in accordance with the OECD Model and concludes
that US domestic law cannot be contrary to or inconsistent with the principles
of the Double Taxation Agreement signed with the contracting state. This case
has become a significant case study on the Business Profits article until now.
However, there are no Revenue Department guidelines or rulings in Thailand
regarding “separate entity” or any guidelines for foreign enterprise carrying on
business through a permanent establishment and liable under the Business
Profits clause under the Double Taxation Agreement. Thus, the study of
international tax cases will strengthen the enforcement of the Double Taxation

Agreement in addition to domestic law.

Keywords: Permanent Establishment, Business Profits, Separate Entity, Double

Taxation Agreement
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? Organization for Economic Cooperation and Development, Article 5 (1) “For the
purposes of this Convention, the term “permanent establishment” means a fixed place of

business through which the business of the enterprise is wholly or partly carried on.”
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of Double Taxation and the Prevention of Fiscal Evasion with Respect to Taxes on Income

and Capital Gains.”

MFULJ L 164



NIestifenans uningrdewdivais U 5 adui 2 (nsngrax - Suaeu 2565)

dAgfluaftl undgailusesiegludauni 7 Baamlsaingsianueydyayin8deu

[y LY

atunlEUIRUlTy A

i P
o/ o/ = Il

“1. mlsengsievesiamnevessggnagaignis (luadifeansive1a19ns)

D ]

v ¥ o o

Iiidumslasanzlusguy viuldusindamaniudsenavgsnalusgiviay 18035

o 2 o

(Uszinaansgoisisng) lngsuaausznaunsanisfadioglusgeidnyag dn s
§r3mmae (Tond) UssnavesAsmuiing 199hedu lsengsivvesiamaeeraiunms
Wlusnsanils (Uszinaavszewing usdeafuainmilsifeaiiiiedeintuvesaniu
Usenaun sanasinii

i
% o =

2. meldvssvumdngiivesassaain Tunsaliiamaevessgavidya)sgnis
(a51991041903) Usznavgsaalusgghinagandnsinils (Uszmmansgewssng) lngsiu
ysaTEneUn T TIsRsegudnsniaiu Qunsdidealuysmmanszowing
luusasssgmany g e hilsiiuvesaausenaunisansilugaiienianss
ldhanmysznaunisansiuesldsy Smndiaesenaunisoniutiamie
FULYNANININKAZUTENOUAINISITUALINY BTona18AFInUNelanIsIdUagINY
wsondIenaity uasinsoosuiudasslnedudetuiamie Gamudusonssnounis
07931

3. lumsimuamlsvesaaidsenaunisons (unsdifoarnludsemna
ansgowsng) axeuliinarltere Gadduiieniusiesyasdvesgsivvesaaiu
Usenaun1507123 599N 7159AaTIANY91808 9aMANAlUNITUTNISUALNITIANTS
sl Alg91elun 93suas iy nenide uazarltaedu 9 feituiionaiu

]

saseavAveigmnionun luiiresdvulusgdeaniudsenauniso1isiugsegyse

9

o

T
=

AnnuWiusuiuIteunil 7 veseydyginddou muualiavilulszsme
ansgoisni AeagnUuURdmiuinguszasdluntimdaiiouduinduiamiaiiuen
! 1l = 3 Y v [ J o &
gavn wisanudanuwinkdeiuludsanunisaunmlsiiduvesavilulseme
ansgesnluginssunis “gen” agluvienseninanlulssinaanigaiusniiu

wihegduieguenussmalszmaansgawinivediglanidesgnujuifadowdu

MFUL) L 165




NIestifenans uningrdewdivais U 5 adui 2 (nsngrax - Suaeu 2565)

sansausEimisanSauasmededuiy Ussduludesdasdudeanisin
aldaedmivaenidelunisduiun@iiuld Wlddeseldildsuannonds
fintu) Tuma§oansimunienisinaldiedmsunonidevesauilulszme
andgouidnitu Alddedmivaenideazasieulifumtndlnefiny fulgeds
wangaumuifisiduiedmusiainmawniludnuuilmngauiusa am’s
length” Fsdmanonidelunaiadugsnssunisdiuniglutidnagiudlumsdium
Tunanrgvedlann %qmqﬁ%asﬂé’ﬁmuﬂiﬁﬁqm formulary approach mmﬁﬂsmg
Tudedsdu

Tunshinsgiiiienisfienuuarlidfinnuiludesdifu madudulunis
Aunmundadoyadimivldlunisinuiivmzanluussfuiliudslund TaoiSudy
mMeeTgiandesludeuni 7

pudioundl 7 253ALsn Buduandeduivguddunsduidvansivenaundng
wu landtuaglddinmsdafundandlsangshalasUssmaanizeing enuiud
Uitmldduiussivlulsemeituaniulsznaunisans deunil 7 (1) Auuasesin
vnfiaouusznaunsnns wu alulssimeanszondng wwizifissilsiifsde

o

[ [ = a
Wuvesaniulsznaunisansazgninunlulsewmeanigowsni

<9

A |

Founil 7 153nges MavdnmI e ssilsifisdei e sweulszneums
ansflazgiiumEisiinsimuninnsimuedlsifisdeinduvesaniulszneunis
0173 Wy anvlulseiveansgewsng wartlsfinanungldiasdatumnithiamie
fusnsiemnuaziddiiunulufnssussinfntulasindoogadudass fulavia
fifuresaniuuszneunisnns Ineituguudailsfesuudulddldsurimueiineen

NANLLINY

"arm’s length price 118895 1AIAIABULNUTOIAUAT AIUTATS w’%ammﬁaﬁﬁjé’zyzyw
fdudaszaom RIMNUAlAYITANIINTAN Faluvnnsdenmmmendudilaeunildldlunain
luiflesmnidududnianty Saitlumsimuamsnnsinn arm’s length Tulneddniseng o wu
Tnsnsuandusuaiuitn (cost plus method) termuaiusian arm’s length Fu fatfu hilddn

arm’s length price WUNASILAMATNVINEUIUTZNTTIMANANAUATIISIAIMEIR %30 market price

MFULS L 166



NIestifenans uningrdewdivais U 5 adui 2 (nsngrax - Suaeu 2565)

audound 7 153Aanu fmuadenisinaAldTeiiududniunisiinunia
AlsflaggnimAunBvesaniulszneunisans dadyadin “nisdnassarldae
o naumgausalunITUImsuarnssantoialy Arlderelunsiseuasinnneniie
uazarldgdu 9 Feltuiionnuyessasdvesiamiaianin” fduludnuiuiy
dmsumsinaldtnefiuandutydraziouiinisdndunisiivendramin Jeaanu
Usznaunsanisavannsainanidinefiietuludninanuiulfesamngay

nimnimalsfinsziduienmudesdludouni 7 maldtinseisoun
fafommufesunesunutlngsasii q Alimesuieienslidoundt 7 (2) indnds
frlsfiazfoduvesanmulszneumsansiuferlsiianuusznounsansasanise
yhld mnldtinshaderihganssuduintuiuiamaedassunuiiosAndetudinelug)
meldSoulauarmusanissmainiialy

foundl 7 axhnlivsduluaiifionnuaiaduldigniAuaBanaivly
Ussinmansgosni anvnlulssinaansgaiusnisggnuiiauieaduindunioe
anEfuensannuasdudasinefasetumiedu 4 aea NATWEST waileudulls
fiauduiusiulasduluniusian arm’s length sniiuaanlulssmaansgewsn
ovazinaldTievemues dwiumldtiefiintuludnineu Tnensudsduiiudi
PYNFUNANG dIUAIN “UuNNUDBNBYNTAIU” uag “Lenf1eanin” (distinct and
separate) way a7 “Fasoagradusasslnedude” (dealing wholly independent)
windndeanudaauliddosfianuiiniusn vl anufeSuteduuuuves OECD
LAEIIB9UYes OECD filfaussenuiliutiszeznanfetulinmsbududenisinan
TuFesil elenuresnsensmsadmessamaansgewssn® 1977 nanidsaiu
mudounil 7 153Ae0 11 UsemAavigenin “erlibodiilsiudiuvesaniuseneuns
onsludauiinamngldodsaumgnailasummdumheiidusasy”

MUYUIELITYNINTVRIUTEWAENIFRLISNN (Internal Revenue Code) 110157
882 (O) (1) Insundaafiludesiin nsuddnassuaynisudsiludiiivanzay
dmsumsrinarldarefieygmliindmiunisAnduundtulsveswitnieszina
fdrduiugsinludsemaansgouiniazgnimuamudedsdus Aduuatulag

AVIYNITNTENTNNIIAS AUTeTIAUY AmuansvinAldInedmsuneniieves

MFUL) L 167



Nsansimand aminendousifimans 39 5 atuil 2 (nsngrau - Funeau 2565)
UtmensUsena Taglddaduianigiuussnmel semadmduiuldilinnnisdui
sannlulsswaansgandnusaglildvedutuuieniesiu vied audedadus dagld
Haduiuuigvimssemalaglifamuuandeiusznineuidnia senaiddennas
mueydyamEteun AuuTinisussmanliivennasmmeydnanSdeun

Todadus lefinnsimuaiegninsAuiniidudeuiiiunlddmiuuion
ieUspmefiflannlussnaanizenisnilaeiitefmuaialuludududeuazdunm
pugns WnodmualdlifiansandegsnssunisdBunasliidunsluimue laed
formuataunind wildu uasdumaildiedmiuaenidefiAntuinganssy
msdiuvdenisiasiela 1 szrihsdriineuviosuivesuisnasssmeduarlsign
DRIGITORFRTR mﬂﬁ?ummqmﬁmumﬁqmzmums 3 Jumouifiormuniianisin
Alddedmsunonilefivenliinesnainiduldannisdiiufenislulsenaanss
BTN

fumauusn Muualidadunsaveduninivesanlulsemaansy
ol3N1veIVI TSI (wiagldrmdaduldfiAnduannsiBussaiaanan)

dumauil 2 Fwuslienaimiddudmiunmsiuduianislussnaanss

213N (Wvg LT IR mNAUNAAULIINNTNBN TN IRV IUREITY) NTANINT

[
v Y a

[ 1 . = [ f < & Y] 1 & @ 6 o [
ALENAUANINNANAIU (ratio) FI9199LUUUDILFUNNA1YHAT (LU 95 LUDSLFUAF1NTU

'
a =

suwAskazanItumMsiufiadendaiunse 50 Wesiduddmsugsiedu) vsedndiu

1 v 6

YowilAuvesseninsUszmaislandeninddu (Snndadiuveauvesuieneisseimne)

(2

NASNSURIDNTIAIUNT DL UB S LT U

o

fifmualisgiungaivaunindaldmuinly
Tutunouusn nadnifldasieduniauny “aunfign” dmsunsduduianisves
Usunsausemalulseinmansgeling

fumeud 3 mugnstuuanisinaliaedmivaendonusuouiisusen
dwfunsiuiunslulssimeanisenini Sududunisindiunnmadieuieu
niAun “AUNAFIU” Fefurnludunend 2 fuduiuniaufiuiaieesann
Tutszmeansyowiniduyaranisuen (neliuinsgduduaisluansnlunishia

AUIN)

MFUL) I 168



NIestifenans uningrdewdivais U 5 adui 2 (nsngrax - Suaeu 2565)

nsSeuieullazuanstiainuignilsemaazlasueaugalviinaenide
Tudnuuiifunimmnusludydvesaululssmaansgausnmuminilainglidu

yARaN1eueniIvg Minulldusiy “auufigiu” Aunimiduniineyaranisuen

< £

@wuilavtundthJunsad)

= =

dandaglasuaygnliinanldane Tnaidunisin

eX2p

WULANINNTIUIUN AN UUAARN1EUBN ABNLUERUAANAIUYDINTAUNAIUIN

]

£ '
=

Tuduneuil 2 SaRumimilauiiuiaieiieyaraneuen widhiidmundmiunenids
wdusnsnadsfiunanvidunassenisvesuisnisUssmadslifianuduiug
lngnsauanunlulsemeanigewwsng

fiadl agdesfisssAndieiidedsdus Gfguszasdiiioniuauluiiosnisin
Aldaedmsunenidedmiuusinisussmalunssiiunulul semaansgeissng
Tunnnsdlidnssndumiulssmeanizensniiuazegneldtssureseudyn,
mdeus ielsifinm mudetsius fuilenguavasd (1) fvuavieudsdmmomu
dmsuanilulssneansgonsni 2) 18nsmends am’s length dmiumsiBumely
waz (3) Josdunisleulduldeanainaivlulssimaansgousniogihuimungay
ilovandssnSlulssmaanigondn

Suatliudridedsdun ludosaldiwlunondeliufoamiamiaisame
dmvarnlulszimaanszelinmnieiaiioufuidumienian8iuendimn
wagldgnsnudotadus iedmuanvsdulunu Yiudssnaieniiunsiiunely
wazUsusULUa e sUT iU sEmeliimnzaumndinnsleuiulsifleldsand

2.3 A3ty

Tudosdlmafiuiaudetsdus vonanlildfinsufiadeuisvasUsznea

o o

dmsuannlulssimaansgorsnuatiowduniiendassuendramnuds Jotedu

o a wa 1

faufURneamlulszmeaansgosnuadiouduiludiuniadamiaseninnyssine

[
v o =

Fatu Seldaenndosfundnniienien@iwensiannaudeuni 7 (2) VBIBYFRY Y
AEgou

autuindetadus Slsiaesadostudeund 7 veseuduannBdoun demgua
2 Usyms namie Usznnsusn Teteiun fuunnisiuansinaTldsedmiunende

TngliAnAuindegsnssuseniesiunmun widgsnssutduasituionisaiduny

MFUL) I 169



NIestifenans uningrdewdivais U 5 adui 2 (nsngrax - Suaeu 2565)

Yo95uIAT Ysensfiaes detiadus Auafmiau Quduneudl 2) wagimuanisin
pondsanuadnsdnan (uduneud 3) Fefeguuiugiuvesduningiislanuas
wilaulanvefamAalassuvianue Sudiuldilildidumsineenidevuiiuguves
mMufURnunensemnuazdudassresanvlulsemaavgoiuinm

2.3.1 Adadusedarmundefuvasdadeiua fundnuiaenienndd
wendsvnludoundl 7 vaseydeyqranddaun

mudetasua ffedmunlowiuinnglifinnsan “Gunsng nilay uassmou
altaeamsunenideiiiniuangsnssugdumsonmshitasinle 9 senaraiineu
nioanmelunsoussmaeaiy” feufiazthundrgnslunsdmnadmudedduy
BosliuldindaudatundnmiememEfuendonnuandudassaudeunil 7 s53eees
veseydynnBdoun duietmundeswuiazdmadetuneutenluynduneunuges

2.3.2 ﬁﬁﬁ'«aﬁﬂGia%gumaumuqmaw%’umaumu%’aﬂ’aﬁm AUNANVILENI
adfuendramnnlutauni 7 veseydyminsdoun

dofiansannuduneuusn gasnvuatamMsmuIndunindvasavlulssina
ansgeiin wiazldrndduningidunadnsfifntuangsnssusswinan wWldi

'
wva ¥ ]

WunistaudsremenisnBnuenaemnuazidudassmuuntyaddeund 7

ANUTUNDUNADI NUUADTINITAUINIUNTEY wandaussnanluldniau

L3

fuansmuvnydvosaviiuiaie mudunesuiidesimundinisdaduivdunsng
Inemruan LU Eun (wﬁugmmamummam&gm) NIOMMUANLERE LYY
fufiassvesiamiariamun (ImJﬁ’mumuu‘ﬁugmﬁuaamiﬂﬁﬁ’amummﬁgﬂaﬂﬁuaq
Famivinausane) Saiuldindumstaudaiumihemaneiuensannuasdudasy

ANUTDUNN 7

a

Tudusaunay MuuAdeIIuIUNIsnAlYINed@nsunanleNndueaulmin

[ '
=

IngisuauIINNIsUTsUsUINAun Sndanuanufig ulutunauNao It untauNLIas

[ '
a

Yosanululsemaanigesnifuyrranieuen (eentiduiuasetiaglimiabanis

AgusEnInavikanslsngmudnBvesannn) vnuildu “auanungiu” Liundn
nildunideyananieuen gidun18e1avinalddneiiaiuiuinniminglviiuynana

]

Aeuanls

MFULJ L 170



NIestifenans uningrdewdivais U 5 adui 2 (nsngrax - Suaeu 2565)

dinldinendeiaiiondfuudndimvemiay “awmaunignn” fafund
niAuiwiessdiideyananisuon wishailidmsunendefudusninondeinde
fialaniiunainganssuduvesudnsns semadslifanuduiusivarululsenea
anigelsn

2.3.3 ajUta3lladyvesia

natmualildniday “awauuigin” Wuhlidumsaoaadesiudound 7
uanani nstmunlildsnaAnadofilanvesiamiaisszna Taglioygn
dwsumsliiBussninenvuasdaninansmaiydvesans Alidunsaenndesiv
wiheyanmSiueniwnnuasludassamudounil 7 wudy

Fadu pamdnnsfiugiurestedsdun Svlidenadosiudeund 7 153naes
WAZITIAANY VDIRUH I B

maddbiminnwaumiesvedanii Yedsdu ligenndesiunan “mie
I Bwensamin” mudeuni 7 YBIRUA Y INTTOU warUJasAfnA1uves

I8y

3. mstedulidaunil 7 meldeudygraddeun AunumievssUssmalne

AR NATWEST I HundildifuFesdmunifedumstsulfluteundestoundils
Mngsianeldoudygrniddoun nmasnautiagtu ludfininuafdaaifiuin
Fotafu YaudstundnnisisemensnSfwensmann suduuseifuddynels
FounFeailsangshededaydililudounil 7 Feinaviligiden@lasuAungnin
37 Gruwmdsganss anUszanutuldideassnnsussdiutuldiAudnnulssana
155 auuseyansy®

TulsziudosmhomsmSfusndenniumngausuuuoydygyinddeun

999 OECD uaz UN eUseimnelnelannasinaudyanddou AuUsenaunuwwims

AUBUUAINANITULRBINY VoA NN TULS 89rUIeN 1 A ENLenA1InAelddauny 7

8 Stafford Smiley, National Westminister Bank: Will the IRS ever give up?, Corporate
Taxation, Volume 37 (March - April 2010), p. 44.

MFULJ L 171



NIestifenans uningrdewdivais U 5 adui 2 (nsngrax - Suaeu 2565)

Yasoudyg1n18teun dfideudslinudefinmiinvulumalng unegislsna
wweujUavesdsemalnedmsunisteduldludeunizesiilsaingsiaiamia
AUszwAlasuINNIsUsEnauRanIsiIvanuUsEnaun1sansifteglulssnalne

Weuiuinginaiinnunquiasent

eX2p

3.1 wuwamsuiulddeunit 7 Gasilsangshavesszmalngluilagiy

AuoydyyInSdoun MUszmalneanawifuussmeduynatuusngds
wﬁﬁyajamwﬁﬂm':?ﬁ'awﬁwm@‘ﬁ'LL&JﬂG}'Nmﬂﬁ%qaamﬂa"mﬁ’ULmeqIﬂSﬁ'N
fruuuures OECD fathy lumstsuldideundestilsamngsiamelsuiunvesngmangine
diuhmsaedestsdululuwamadenty mnddeldudauintuseninedide a1
WmthitassmnsdmsuilsangseiiamAassussmeldsuianulszneuns
0173 zseedsrulumundnnisnelieudyyini8doun fernunienlsvesaniu
Usgnounisamislasfeiafiouindumienan@fiusnsiemin udistnunguang
meluresszimalnedudiliivdnnariviedetduludesmadsndiuldandils
ssfavefiamAwhssmailduiuldmnmaUszneuianisnglulasany Tuesd
Adsuiuinnzdosdsiulumuundyd@lunnns 66 153aaes finvualiusdnne

Y
% 4 1

eudLlAYARaNARLIUNMINeYeIRRUsEmAR o ds BN lsanzaInianis

q

wiallowaniansulanseyilussndalngluseussusinartn® warnisaAuamunmls

S IUURIUALINUNINTT 65 kazuInsT 65 M1 BN UIIN15UTENDURINT

a a 1

Tutszinalnevedamianislsematuasgniafunungnuesegnsiieldens

[V 72
v Y

Ruldlgufgiuieniaaduaiunguunglve Falinnuuansieiunguuieresussine
ansgousnmdundgainmuaanizlusosnsawnmlsdmsviamioiaUseme
Lanziamnannuienyiosdureslsemaansgosn

ag9l3AA lwsesnilsaingsiafianudsznaunisansiasululszinealng

a0 aa W

IANMNNARYVDIAUE NTTUNITINARNYNI1TOINTN 7/2528 NNATIDNNTUABNLUESUTEIING

sUIANSEIU sEmAaIIN TNy dusuiasdrinaulrgludissema ualusead

a v

nasUseuanzluTawasesudnsunanlevesavyintu wazilivedannniy

wwIAITdEYIRueNIIUNTITadunBanslalinsidadeiiiesin . ssdaeUius

[l

Fsuarvgauiuaniulsenaunisn15vesusEnasUsamangiedlulszinalne

v

MFUL) L 172



NIestifenans uningrdewdivais U 5 adui 2 (nsngrax - Suaeu 2565)

wdouniduduifyanameminaingivneulug” wilildnd iy fiany
wannarsuiidutoulunuanuluiomvesdound 7 aulasessdiuwuy wu ms
Anelanazalganesyrinsdinaulugfuaaudsenaunisans Wudu
3.2 uwaminInwvasmalnsuardyyiinuannnsidadsvesaa
TuiFesfinnifeafunguineadseninussmanudfininwiwesaalne

I AY a

wuitefimmiAsatuiFestoundlsaingsisneldeydygrniBdeun laiunin
wazwiulandslalafinislinisidedefanulumeudyginsdeun lnglnsziaiy
faurlushunedeazidoniioieutunivesmanisUssmaiisnduuinisan
aufinuswImisifadevesmalnefifiesnisnanddudouni 7 wanfisdlinng
Fnadeindulumudornunludeuniunielsivibu dainsiliAnanunguiaie
Tunsthunldde dunuu§U7 dedidoudshinudefnmlulszifuiiAefuizes
wanmenemefuendrsndueilumalng winuludeansimundiniseeuly
wnaldiedmsunsuimsuaznisdnnsiall anudeundt 7 (3) Fanuludfinanw
mafinil 1229/2551 uagAfiminwimaginiil 7323/2560

Afimnmmagmil 1229/2551 enaldliditaduin mndennawuarumnag
sgwinmworaninsnefvaviuarssassiesuiifiensiumafunddeulud
AefumBiivanulduezanuinudstuundyailuszanasugng axdosions
mmmmqéﬁaa’n%LéﬂuﬁﬁaaﬂLﬁu%aauwﬁ@@ammﬂizma%’wgmi depnumnassening
F199103Ns nefvaniusaissusgwesuiianag1 4o 7 (3) seyn “lunisdmug
Mlsvesaniusenaunisonislivenlivinarlisiededduieanudsenaunsiy
saurealFaelunsusnisuas n7'5@@n7'51/1iJZUZ;L/iJ’7@3ﬁ5u2uﬁ'§w°7ﬁ@@7ﬁha7u
Usgnountsanmiuiieguiefisu” demnasfananiinramanedn uenanalidne
Faitwiteanuuszneumsonsfiamisathuindualddnelduds Sranunsath

v Yo

ﬂ’ﬂ“ﬁﬁ]’]ﬂi‘uﬂ’]iﬂi%’]ﬂlﬁ”ﬂ’]iﬁ]ﬂﬂ’]i%’ﬂﬂlﬂ’)’muﬂﬂuﬁlu ERAAGRTY wwamuﬂi”ﬂa‘umiuu

[

faogvideiiau Fududlitrefiduluieusslomivesiamiatimualilaaneaniu
Usznaunisansiinseglulszmalnewingu isgmnianuiudilualddnglunis

U suaznnsdamsmnluidendurlddie it uieanuuseneunisanswintuudn

Fonnanfion1siiunisiiunedeunlisidedivy msesesnelafiiiuiiiefanis

MFUL) & 173



NIestifenans uningrdewdivais U 5 adui 2 (nsngrax - Suaeu 2565)

Tudssinealvelagianizganinindusedglunisawinmlsgvslalegludosi
pudszaaadugIng 1M1 65 13 (14) oguds feu Weldunnguasiiailddied
dinaulngludsemeamiusansnsasgwesud wavdtnauginirasisausydalus
wdenlailddunmegnaumngan uazmudadnvessnnuavidegilanogls
windudsingin erldaneadeiddnaulnglulssimaavsiusaisisasgoesud
wdemndsannuusznoumsamslulszmalngbifedesazuilstsonun Aldareiade
flandianinanmsdmnarilsgrsvestanddsaunmgnaundy

Afinnnwmainfl 7323/2560 Ussirudiiwmavludiound 7 Aeuszidiuiilond
fameglulssmalne lnefianeiuieduanussnounsonslusemelnedsdnen
setetudumldseitudmuandninnulngluaniusassuspeesuiuas

dtinauluguszangiinnaniaisnsasginlusazinunindusnedeglunisaunils

anslensolutiu madeaululsziiuiinazeaulminalganelun1susmsiazn1sannig

q

'
v Y o w a

mluvesaniulsyneunisanshiiasiidulussavindyanulsenaunisanistu

49 U

a o v 1

Faogvidefiau duiu Tanddaiavdnuinalddgldmudound 7 (3) ukenumnas
sevissweandnsinefuaniusassassoosd omsiunsiiuaddoun 16
win1snsaaeulydluseussesardydl 2541 vesdinugiinaldvanina
nInsRauvasdtinaugiinAluseussuzatytl 2533 wavd 2534 udlandlila
thaui leldndninausideiunagldnsaaeunuinasgiuinInudinszaumgle
Tuseuszeviaial 2541 Aadianlddnegeninseussesia Uil 2533 Ussinniovas
1,100 ¥30n71 11 Wi wazdlalditegendnseussesnaUndl 2534 Ussanusosay
800 vi3auiou 8 1 TaszeznarlyResliil viedndualddedudiudngy
anUssinalnglusouszeznaiadl 2541 Weusualdanearvlnesuiilantd
Wasuwaadudediiinniuvdetiosasnitluafidumufinnnuiinil 1229/2551
diedla Wensdidufidiulddninsuualdinedudnluseussozinaiadl 2541
Tupddl S9ufiusndanluafidududuunnieilansdamdninaeidentu
a"wﬁaLﬂsmiwsmmﬁuaa;ﬁaauﬁiy%%’uaq@mﬁmmaamumm?u%a%‘fwﬁfmmlwwjLLaz

drtinnuginakazAndnanuvemeulanitaaudsliivmdnlisuiiala

MFULS L 174



NIestifenans uningrdewdivais U 5 adui 2 (nsngrax - Suaeu 2565)

nfinvisaest \uedfinmszringanuifieatu Aeszwisuimanesduusd
Tavid uaznsuassnng 9uae wwimaldsensumsbivinatldaiemudennadiueudeya,
mdous mudouniestlsnnssivludeunil 7 (3) hanusaentuiuldidiesn
alaelilnsldfewiunuyszanasuging wins 65 a3 (14) wrluiilonilalls
Tnsitadefamdninasiiaildinglunisuimsuazmsianisiluiidudiuanan
ieUsznaiugosalasfinnsananndninasiteznenumdngiuln lusfinnny
mafin1il 1229/2551 Tinsidadeinalddeadendudnutes eslidsfosasmil
yealtanvesdiinailnguagdrinauginiadeensuls Tuvazimainine
mafinidl 7323/2560 iveusuliasaliaeiadovesfidon@iesannidudliane

[y

nndnande 11 i TnsluilonAAtununI5ONAMUNEMANIEAULUUDUFY )

g

=

MEFau nnmedeland FudunisersdeiunuuendyayiniBdeu atuusnanfe

q

T 2506 uagmuemnte 13 Medunuy® Fadelandliaslunsduaniunndieiy
Tuustarsiens wilwdemdifdadovasmaiununsenuuemnde 13 finaniu
Anszilszneutudeinnie uimanduliniidedelaeliihminnnenansiiga
thdsuagfinsarhaenndestuvidold ludeslfifvuiuiemaiidefananaossens
Gh

Usensiiusn mmLﬁamﬁluﬁﬁﬁaéfaﬁuawnalﬁﬂEmﬁaéfw,wuaq Heyey1 N1 U

U

989 OECD 7vUulud 2506 waznunemgde 13 Medukuuiliesuien1sdngss

Aldanglunisuimsuazdanismaildliundiinauanan Gsadnninmanidulsznu
Sesmsideni@vadlandlulni® 2541 iaenusuluue Uy A BEaUY Wagnaewme)

T q

vedunuutiulalinswilowazimunlulnauinnint 2506 wnuas welalufinan

? pudegAmuAmRnINwIlga1dn “vanewnde 13 Meduluy” duatuniwiginguae
Commentary on Article 7 Concerning the Taxation of Business Profits; Draft Double Taxation
Convention on Income and Capital 1963 [Online], 8 February 2022. Source: https://read.
oecd-ilibrary.org/taxation/draft-double-taxation-convention-on-income-and-capital_ 9789264
073241-en#page’3

yteid Tuumenuiiinisgudeis OECD Commentary lushdedasdufiTouneldin “casune

AULUY”

MFUL) L 175



NIestifenans uningrdewdivais U 5 adui 2 (nsngrax - Suaeu 2565)

Yoar1adedanssansumuduLuvatuiited wavliinisnanidnatafuluuoydya,
AETauY uagmnewnauLuvatuBuInUszneuMTilnTeiidadevesmadn Feluns
AU Yy INEFaUY UUAITILABINIINUTUNTBIABSUIBAULUUTITNA il

Wedanzantamady g lueydyyiniBdeu ivinn1sanawasandut® 8nvs

U [ Ag)
[

maluilafinsieszvanuilenlunnemde 13 dinandszneuiudamiaasdluadiae

LANFUNANTUNDITNTaIAlTINevelanAuINAI

[
tY

Uszn19iand Tuauiusefitadevesratud@eutiuln ftaliadsiv

Y

Afadelaedeiuduuidanhildndumldiefitesseeniuld viedndiudiuiu
AlddefiguinninfuinniiuluTeseusulaild winisiladedumsnsuumdnnisaa
unlyfAlueydygaddoun namde mnidudlddenldlunsuimsuazinnis
Mluiintuass wazaldsglunisusmsuaznisdanisialuiidatuluddnaulng
vodiamAsannsafisiansuuiiug unudnd AN terIBveanUUsENaUNS
astuiawRarounld!! fidsmsfdenanunsnandumeiisldlitazddiuumn
dodlafmu waziedl flsufuiinisasedieaudound 7 (3) liuiegfinnsan
fesmfuhaldsdudusmuivusanlifuauaisuieldde egralsfia lu
Aiinnuluaffiaes madefiden8l938lunsduaaseiielundazsienis
TaeFB7unnsinsty uwaggidondeaflilihduinmgledddiBnsduniuandieiu
Fadumpmanieivilimalieensu mamsihedidenSlaliTsmsdwuassedng
faonndosiu vioaunsouansfungualunisasiedielagliisiunndeiuliiana
ponfuld WWudesiiuiAniimasrliniseeniunielidedinisasalisnediintu
mﬂﬂ1iU%miLLazmﬁmmiﬁbﬂtﬂu%’gﬁluLﬁWﬁuﬁmaumﬂ il mendsanddinne
vosraluaiiisssifunisassiedrenndeuni 7 (3) amuoydyyin1Sdeus

wara NN lunIsAmUaInAT g8 lun1sUSIIswaEn1sIan1s U Ndudunn

'% Brian Caster, After Natwest: How courts should handle OECD commentary in
double taxation treaty interpretation, Northwestern University Law Review, Volume 105
(Summer 2011), pp. 1321-1322.

"' Organization for Economic Cooperation and Development, Model Tax Convention

on Income and on Capital: Condensed Version 1998, (OECD: OECD Publishing, 1998), p. 96.

MFUL) L 176



NIestifenans uningrdewdivais U 5 adui 2 (nsngrax - Suaeu 2565)

AeUszimadesrualnfiansuianndninasinagnoundngule Sanadud
AAULATBOY

Mnddmnwfientundssuduldhmuundidedresmalveietuad
misgwheUssmasuliaruddyinsfiansanumeudngusmaenansiinn
Tnedeliladnisiinisidadelimenainsigranundy i lusydyginigdou
Usgnouffuteifianss fadunsliivenavesdidadevesmalsemaanigoiniien
douAMINYaUNKATANTUNIEAULUUYEY OECD 11Usenaun1Titadenatlvivana
il TudeRnmitthdugenalulsemalnedslinudssdufinmiiiedestuusadu
TuSesmbheman@fuendamnlagnse wagmunguaneiuginsvessemalne Al
ngvanedfusemdeuuUiURlnlane Aldusznouiunsiafiunmdilsangsia
YoIAMNIUTEINA LU ToTeAUY vesUseimaansgaLiEn

ofls wuiiluusdssmaiinislidwugihdensdeaduesaniulsznaunis
asnuunUyaingrunenelusasigiislunisdumuniBanmilsussnaume wu
Uszimailunaud? Ussinagosuil® 1udu feszmalnoaisaanunu joalnan
Audaaulunaninuainig q dnsuiamnannsusenalunsidenBtulaainmls

avsilasuannmlsgsialudsenalnesie

4. unagy

'
v v A

AR NATWEST | fladupddnuitugiuiiddgsuneiunsssoinmuesdent

warnsivmnalunladevesmanifuumenumeSuigauluuves OECD dlsznay

'* General Guidelines for the Attribution of Income to Permanent Establishment
[Online], 11 February 2022. Source: https://www.vero.fi/en/detailed-guidance/guidance/595
83/general-guidelines-for-the-attribution-of-income-to-permanent-establishment3/

1 Ordinance on the application of the arm’s length principle to permanent
establishments under section 1 (5) of the External Tax Relations Act [Online], 11
February 2022. Source: https://www.bundesfinanzministerium.de/Content/EN/Downloads/
Taxation/External-Tax-Relations/Ordinance-on-the-allocation-of-profits-of-permanent-establish

ments.pdf?  blob=publicationFile&v=3

MFUL) L 177



NIestifenans uningrdewdivais U 5 adui 2 (nsngrax - Suaeu 2565)

msfianuwazdsruldaudyginBdous Tusesmsdaiumddulinniilsaingsis

T o 3

FudewssuifisuiunisiansunafvesdaalveiuindinsanisenunUygani

aUd YN BHOUY WATUUIMNALABBUIEAULUUNIUTZNBUNITIAT IS RUBLNT3

I 06L9J9Jd =
1

Tumf Fadinavinliyiden18dsnslinsivimdninaginuiusudaiauitazyjUiau

Y

v A

unUnaiatusudynin18dous agrels Mell lusesvemiienisn18nuwensemin

] e
[

yniidefimmAstuiimalne malngenasnuumisnund NATWEST | fananauidu
fefiarsandamdnluFomihenenmdiendrimninduluamudoulviidmunny
FoundesiilsnngsianmeldoydyanaSdous violi ilesnmsianueydynn
nEfeu dunuiimaluinadssmaldlinisatuayuianisfaululuuuimied

donnandnul

1%
a o = @ a 1

nasaInAinInwtuad NATWEST | ganuluafildinsdissinuininsgning
fudnludsziduduludeund 7 FesmilsaingsRaidudentul® dmsudfininwves
malneiAsidostulssiiuinmaudouni 7 Fesilsnngsfanieldoydygn
mBdeus WuFesfiufnnusoluiinisliditedsluafidundsaindaginigns
wwAtdedmaninaeiliuiRnuundyaineldeudyannitdeun saldeesls

WouliuIuanaInAaineasazdaslinsitadefanululunaiaenndastuiu

e

T4

) &

AANINYIVBIAMARIUsEINAG IS UARNEINUB NI BTOU Uad NTUATININS

Yy a a

Anseonuuilfuilusesntstidulddounsesmlsangsindielididendiiaay

Y

Faaulunaufusne

as3f duRTnn1uud, nnsiadnaydyyrn18deu, MFU Connexion Journal of
Humanities and Social Sciences, U7 7 atfufl 1 (uns1Ax - Tquiey 2561), wth 59-63.

5 @ NATWEST glan5eaina NATIONAL WESTMINSTER BANK, PLC Tand uag UNITED
STATES of America 37ta8 ﬁﬂﬁsﬁuﬁmawmaﬂ%ﬁ TosfadnnmaAgylul A 1999, 2003 way
2008 %mﬂﬂ%y’wsLﬁuﬁmﬂssLﬁuﬁwmﬁﬁm%mﬁ’wﬁauwﬁ 7 Fosmlsangsfanisldoudyan

v & i = < I v v W
ANWYYDU LLG]LUBWWIULLWagﬂ@IQSLﬂuﬂigLWUIWLLENV]LLWﬂ@]'Nﬂu

MFUL) L& 178



Nsansimand aminendousifimans 39 5 atuil 2 (nsngrau - Funeau 2565)
UIFUIUNTU

- @336 FuRdneuuy, AesunenguunenBszninaszma: deuniFesaany
UsznaunmsansneldeydyaniBdou UseiRamans nguiuuifia wuanisgjun
senireusemd, (NFunnunuas: Y, 2560).

- @33R AUATRIUUN, MIAANBYHAINEYaU, MFU Connexion Journal
of Humanities and Social Sciences, "?J‘ﬁl 7 aﬁJU‘ﬁl 1 (WNs1AY - ﬁqm&‘u 2561).

- Organization for Economic Cooperation and Development, Model Tax
Convention on Income and on Capital: Condensed Version 2017, (OECD: OECD
Publishing, 2017).

- Organization for Economic Cooperation and Development, Model Tax
Convention on Income and on Capital: Condensed Version 1998, (OECD: OECD
Publishing, 1998).

- Stafford Smiley, National Westminister Bank : Will the IRS ever give up?,
Corporate Taxation, Volume 37 (March - April 2010).

- Brian Caster, After Natwest: How courts should handle OECD commentary
in double taxation treaty interpretation, Northwestern University Law Review,
Volume 105 (Summer 2011).

- Draft Double Taxation Convention on Income and Capital 1963 [Online],
Source: https://read.oecd-ilibrary.org/taxation/draft-double-taxation-convention-
on-income-and-capital _9789264073241-en#page73

- General Guidelines for the Attribution of Income to Permanent
Establishment [Online], Source: https://www.vero.fi/en/detailed-guidance/guidance/
59583/general-guidelines-for-the-attribution-of-income-to-permanent-establish
ment3/

- Ordinance on the application of the arm’s length principle to
permanent establishments under section 1 (5) of the External Tax Relations

Act [Online], Source: https://www.bundesfinanzministerium.de/Content/EN/Down

MFUL) L 179



NIestifenans uningrdewdivais U 5 adui 2 (nsngrax - Suaeu 2565)

loads/Taxation/External-Tax-Relations/Ordinance-on-the-allocation-of-profits-of-

permanent-establishments.pdf? blob=publicationFile&v=3

MFULJ L& 180



NIestifenans uningrdewdivais U 5 adui 2 (nsngrax - Suaeu 2565)

LA

Jgymanudnaulunisusuld “mshiddeiaaseduduy
29AUTENBUANNAA Y MUUTEUIANYUNIEBIYN
WIM31 59 253AEN WAz “n1sdrARnludainaase”

muﬂ‘szmaﬂgwmamwﬂ UM 62
The Problem about Discrepancy in Applying between
“lenorance of Facts” in Accordance with
Article 59 Paragraph Three of the Criminal Code and
“Mistake of Facts” in Accordance with Article 62

of the Criminal Code

AfTal AYNIMNE1R
2197159USNAULIRANENST WA INYNFUSITUAIANT
Disorn Likhitwitayawuid

Full-time Lecturer, Faculty of Law, Thammasat University

o

TUNSUUNAI 19 W1y 2565; TuikilyunAaiu 14 WgwnIny 2565; RnoUsuunAaIl 23 ngyn1ny 2565

UNANED
mMaladurnusuRianseIgvesyrnansainszyiilinsdAgRnludeians

aungranelveiiu fdymenuduaudndu sewinnsusuld “nislusdamaesediudy

" ARAansUuNe un1Ine1dusssuanans; lwitudelneg; dRfansunidugia (191

NOMUNEDIY) UNINIRESITUANENS; Blafinsie (khitdisorn@gmail.com

MFUL) L 181



NIestifenans uningrdewdivais U 5 adui 2 (nsngrax - Suaeu 2565)

v a

BIAYTENOUAIIMAR " ANUUTLIANY VUL UINTT 59 ITIAAIN WA “NITFIAYAR

4
[

Tudoionse” maszananguuneng 1) 62 nanfe uideliaaidluafiiAsty
wfidnuwaresnaieatu winduiinisusuldunngranedsnatu emgiiadatam
vouaissnwlunislimgnanian guansogedifodndny unanuidsldvhnising
AATVAMUNTDU LaYAINLLANAITBIUNNMUIBTIADILINT LRBLADILNN

unlatgymdananiiniu
o o 1YY @ a o I '3 a 0O W a v @ a
AdnAny: N15kisvainasedwduedausenaunnuin, Nsdfginludeianss

Abstract

There is a problem about considering of criminal liability of a person in
the case of an offender’s mistake in the facts under Thai law that is the problem
about confusion and discrepancy in applying between “ignorance of facts” in
accordance with Article 59 paragraph three of the Criminal Code and “mistake
of facts” in accordance with Article 62 of the Criminal Code. That is, even though
the facts of the case are similar but with different Article. For this reason, there
is a significant problem of stability in legal reasoning. This article therefore studied
the analysis of similarities. and the differences between the two Articles to propose

a solution to the aforementioned problem.

Keywords: Ignorance of Facts, Mistake of Facts
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Usznswilafide “nauflandiuae? (free will theory)” Faa5u1ed1 Yalanwunnay

TANIULET WaLIAUTOUABUIUNSHEAWLINTIULAS HUTUN1ITAUINAUSL L eTIN G
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AAREITUYIUVDINWEL LITBYAARIEAINNTONTEYINNITAN 9 Lalnsziundidele
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* vAdesh furnieg, dsaudunguane, fuvindsd 5 (nawmamuns: dnfaiiygy,
2559), wih 115.

® @iy eN9IY, MUY AN UNTTUINNTYRSTINNDIY, (NFUnmvIuAT: Tseila
A sa.wauf, 2557), nih a4,

g uasgiie, ngvsnean a1 1, fanieded 21 (Tamaviuas: unvendessuEans,
2556), Wi 257-258.

® yign watatiy, AMSUEN)UINEANEILRIYT T.A. 127, wih 4.

? Stephen J. Morse, Neuroscience, Free Will, and Criminal Responsibility [Online],

19 April 2022. Source: https://scholarship.law.upenn.edu/faculty scholarship/1604/
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Tudeaasedulussdusznaunnuiin wasn1sdAginlumg ignseyifisnunavila

Y

1% Michael S. Moore, Causation and the Excuses, California Law Review, Volume 73
Issue 4 (1985), pp. 1103-1104.

T usiaseg adawds, unumaalunisldgaitalunisimuaing Tu dasssuuszind
qsﬁn?; 60 U, ussanansiag amuun 1w, (ngemmavnues: Lssiuiiieunan, 2561), vt 473-474.

12 Jerome Hall, General Principles of Criminal Law, 2" Edition (Indianapolis, In d.:
Bobbs-Merrill.,, 2005), p. 361.

2 us9d Tovngy, awddgRalumaiigdnszidsunanseinld, GneondnusuTygyiln
nangnstifmansuiadin auzliaans uninedesssueans, 2526), vt 1.

 fimsal 33eAnendl, Jgmlumanguifleaiunisdndryiinlunguaneaigylne: nsdl
nsdRyAnlumpiiyarasisunanseyin, uvinendusssumans aagdamans (Mgavmamuas,
2564), i1 66-71.
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Lifimmeniuruiinnalassaisdi 2 ud Faihnnsidadelassaiisludiud 3 fe
“nnsnspyiliifinguuneeniiulng” el Fefden1sfinnsuninsdiingfingrane

o

Amualidnisnseyiluduanuiauignsgrilasuniseniiulnewseld mnluving

'
=

NgaualifingrunseniulnsinueanuityaeatulanusuRaluv e aae

q

Sulnw!’

5 \Aysfivas Yauzatan, AeSunengvansaginia 1, wih 86,

6 gsdnd Avavsinmung, Tassadrenruiuiianiseigivesine: Rasmnanyszuds
ngvangengy 11951 62 lu 65 U 1fesAves: auunaudvints Wedlulena 65 U 813158
\Rushvas Jouzadan, ussaninisine Uniles Asadn, (ngennamuAs: 15eiuiiounan, 2557),
wih 32.

T fgsAvas Jauradan, Aesunenguaneatyinia 1, v 86.
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9 A yyadling, wdnngvsneanayn, faiadai 5 (namanues: Sriinfsiiyy,
2551), ¥ 105-106.

2 Jszurangvuieeigyi 11051 59 YeyefAdn qﬂﬂa%ﬁm%’vﬁﬂiumqawwﬁ@iaLﬁa
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2 adln o uAs, nQUNIEaIIATlY, finiasen 6 (ngavmnuas: dlinfiuilaay,

2560), M1 222.
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Inf AT, AaduneUszunangraneatg ana 1, fsviaded 10 (hjaummmues:

dilnausudnwinguunewisuivudineani, 2546), i 204.

2 yAiAesA Tugniug, Aedutengruneangn anavialy, wih 83.

% il ei3alin, nvinsanBugs, (Mawmuviuas: dinfiuiaas, 2559), wth 123.

% Fnd ferdNid, Aesureussaanguangaigyl aa 1, i 183.

27 Spufioniy, i 188.

2 Yszanangmangeqn 11931 288 TayfAin dlasiddu fesszanadlnuuszmns@in dian
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* Adln 0 AT, NYUNIERIYINIANALY, T 231-232.

MFUL) & 189



NIestifenans uningrdewdivais U 5 adui 2 (nsngrax - Suaeu 2565)

Anudszam gnsgvinAdesiuiinlugiuszumlunsdifingminedygAnnuiingiu
Uszarmidutuly auwnes 62 153aaes’!

3.3 msanAggRatudeiasseudumgiyanaiistunanseyi

\unsdlyanaldfinisnszvirasussduszneunmdinguanedadflulassaiis
anuuRiaeeET 1 wd uiAnnsddyRaludeiaaiesudungfnisaiavialy
ilahnuldsunseniuaaiie IWunmseniulne vieanlny lulassadiadind 2
3o 3 FelasunaduduaunIndszulanguuIeeIyT IR 62°2 1Ns1Ea11IN
fortasadunuassiafignszrindle gnseviaziisrunanseyinld nanfe mndl
WRgNLIUAURR WRenIulny nisivnaniny® AntuTiwuanuAniiiinainnis
drRayin dnszvihgenlasuniseniuauin n1senviulng wien1saning

i
v a

At nsdAgRnluvgiyaraiisnunanseihidulunisddyinlutdenanss
nlldesdusznaunnuiia Feluldseclisdeviaaseduluesdusenouninuiin lng
Ansgvidsnstianuagnszliiunsidadoanuimunnng 59 lulassasisdui 1

1A% Uin5NAzfassUlnevs o T Ui Ud NwL YBT3 9> WU we A By B

Y

me TnsdgyfAnliin wie B idwilusitnunaiia asfimsng unsdifiune A 164

T Uszarangvuneegy) 11n31 62 153Aaed TeyelAdn danulidderiantinuaiiy
lu3ssAauuyiaIng 59 nieanudAyiaindegasamuaiululssausn I¥AaTudieay
Ussumvesnsevinanuia iEnsevinsuingiunseilagyseum Tuﬂszﬁﬁﬂgwmaﬁ’mzﬁaﬁ
Tnglanzan msnssﬁwﬁu;ﬁﬂssﬁwsﬁaﬁv‘[wmﬁmgﬁﬂmEansmw

Z Yszananguuneeny) 1ns1 62 UnyelAdn dewieaidla drdegaeasyilinisnszei
ifuaruiia vievilignszsilddesiulne vieldsulnudosas uiteifeateiuarlifogass
el nszid1Agindfiegase dnsevidenliifianuiie vielasueniiulny vielasulnuiesas
udumAnTal

? wmeniiuanuiia Wy nMsdesiulagyeusiienguing aulssnangvuieen) 111 68
winenyiulng Wi Msnseianuiiasieannusndu auuns 67 mnanlny wu msduaalnas
AULINT 72

* ifesh Jugnileg, Uszulanguuneag atudnedy, findadt 40 (NFUNNUMUAT:
drilniuiIageyy, 2561), wth 161.

* videsh Tugnilug, AMesutenguuieayr n1analy, wi 86.
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Abstract
“I heard that if you’re not 14 yet, you don’t g¢o to prison, even for

I)}

murder. Is that true? Awesome!” A sentence in a teaser of the series “Juvenile
Justice” in which the 13-year-old boy fearlessly speaks to the trial judge and
then bursts into laughter that bursts through the courtroom. Such laughter stopped
the judge as well as the court official’s dead in their tracks. A boy was charged
after the brutal murder of a nine-year-old boy who was his neighbor. After the
horrific murder, a boy surrendered himself to the police claiming that he is the
murderer using an axe as a weapon without any shock. He also claimed to have
schizophrenia. The series has a very intense content and reveals the justice
system in the juvenile court. Despite being hypothetical, it resembles the actual
event in Thailand, for instance, the event on April 9, 2022 where a 14-year-old
girl delinquent made a plan for a 16-year-old boy to kill her mother and assault
her older brother for preventing them from having a relation. This is disheartening
no less than hypothetical events and it leads to the question and criticism
from the public why the law still gives protection to juvenile offenders who
commit outrageous crimes like adults. There is a vigorous rebuttal to the public
to review that in fact “children may not be so pure as a white piece of cloth”
as they long used to be compared to by the society in the past. It also inspires
the author to think over the current Thai criminal justice system for juveniles
which has a specific law and court for criminal cases for juvenile delinquency
separately from adult offenders. This article will bring readers to get to know
these laws and specific processes and the reasons why the laws have to give
protection to juvenile delinquents specifically, how specific processes and measures
in replacement of punishment as adult offenders are applied and efficiency of
these processes and measures in preventing those juveniles from repeating the

same offences.
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Keywords: Juvenile Delinquency, Juvenile and Family Court, Juvenile Justice,
The Juvenile and Family Court and Juvenile and Family Case Procedure. Act

B.E. 2553
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